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CASE  SUMMARIES 


ADVERSE  ACTICKS 

JMg  L.  BAU3WIN  v.  TBWESSEE  VALLEY 
AOTHORITY  (Docket  No.  AT075209302) 
March  16,  1981 

Appellant  was  removed  from  his 
position  of  electrician  welder  assignee 
for  losing  his  welding  certificate  due 
to  poor  performance.  In  his  appeal, 
appellant  had  alleged  personal  animus 
but,  in  the  initial  decision,  the 
presiding  official  concluded  that  the 
evidence  did  not  support  the  allegation 
and  affirmed  the  agency's  action. 

In  his  petition  for  review,  appellant 
contended  that:  (1)  the  agency  failed  to 
provide  certain  witnesses  for  cross 
examination  at  the  hearing;  (2)  the 
wrong  standard  of  proof  was  applied; 
and  (3)  his  removal  resulted  from 
personal  animus. 

With  regard  to  appellent's  conten- 
tions: (1)  since  the  record  did  not 

reflect  that  the  appellant  had  availed 
himself  of  the  Board's  provisions  for 
discovery  or  issuance  of  subpoenas  for 
witnesses,  the  Board  said  it  would  not 
hear  his  complaint  regarding  the 
unavailability  of  witnesses;  (2)  the 
Board  said  that  the  degree  of  proof 
in  this  case  was  a preponderance  of 
the  evidence  as  the  presiding  official 
correctly  held;  and  (3)  the  Board  found 
no  error  on  the  part  of  the  presiding 
official  in  finding  that  the  removal 
did  not  result  from  personal  animus. 

The  Board  found  that  appellant's 
petition  for  review  did  not  meet  the 
criteria  for  review  and  denied  it. 

CHARLES  M.  BLACK  v.  U.S.  POSTAL 
SERVICE  (Docket  NcT  CH075209050) 
March  10,  1981 

Appellant  was  removed  from  his 
position  based  on  the  charge  of 


submitting  a fraudulent  doctor's 
certificate  for  absence  from  his  job  for 
one  day.  In  the  initial  decision,  the 
presiding  official  determined  that  the 
removal  was  excessively  harsh  and 
reversed  it. 

The  agency  petitioned  for  review  of 
the  initial  decision.  The  Board  denied 
the  petition  and  found  that  although 
appellant  admitted  signing  his  doctor's 
name  to  the  certificate,  the  record 
revealed  that  in  this  and  other 
instances,  other  members  of  the  doctor's 
staff  had  prepared  certificates  and 
furnished  them  to  appellant  on  his 
doctor's  behalf.  In  view  of  appellant's 
13  years  of  good  service  and  the  absence 
of  any  past  disciplinary  record,  the 
Board  found  that  the  removal  was 
arbitrary  and  capricious  and  did  not 
promote  the  efficiency  of  the  service. 

RDFUS  M.  COMBS  v.  O.S.  POSTAL 
SERVICE  (Docket  No.  DA075209178) 
March  17,  1981 

Appellant  was  removed  from  his 
position  as  distribution  clerk  on  the 
charge  of  making  an  unauthorized  list  of 
customers  receiving  U.S.  Government 
checks.  In  the  initial  decision,  the 
presiding  official  affirmed  the  agency's 
action.  The  agency  had  objected  to 
appellant's  list  not  because  it  was 
compiled  with  felonious  intent,  but 
because  it  was  "unauthorized,"  citing 
Part  115.5  of  the  Domestic  Mail  Manual 
which  prohibits  disclosure  of 
information  on  the  outside  cover  of  any 
piece  of  mail.  The  presiding  official 
held  that  the  postal  regulations  were 
inapplicable  to  appellant's  conduct, 
finding  that  there  had  been  no 
disclosure  of  information.  However,  he 
upheld  the  removal  action  on  the  oasis 
that  he  could  "find  no  evidence  of  any 
authorization"  for  the  list. 


The  Board  noted  that  while  behavior 
that  violates  generally  accepted  rules 
of  conduct  may  constitute  cause  for 
discipline  even  if  not  specifically 
proscribed  by  regulation,  appellant's 
behavior  was  not  of  this  nature. 

The  Board  found  that  the  agency  had 
submitted  no  evidence  of  a written 
policy  against  the  preparation  of  lists, 
and  neither  the  general  assertions  of  an 
unwritten  policy  nor  the  presiding 
official's  finding  that  appellant  had 
"not  denied  knowledge  of  this 
prohibition"  are  sufficient  to  satisfy 
the  agency's  burden  of  proof. 
Accordingly,  the  Board  reversed  the 
initial  decision  and  ordered  the  agency 
to  cancel  its  action  removing  appellant. 


TOOMBS  A,  CONNER  v.  Q.S.  POSTAL 
SERVICE  (Docket  No.  DC07528010066 ) 
March  16,  1981 

Appellant  was  removed  for  failure  to 
meet  the  requirements  of  his  position 
regarding  attendance  and  absence  without 
permission.  The  removal  proposal  cited 
28  separate  instances  of  absences. 

In  the  initial  decision,  the  presiding 
official  found  that  appellant  had  failed 
to  produce  evidence  substantiating  his 
claim  that  his  removal  was  based  on 
reasons  other  than  his  leave  record,  and 
determined  that  the  removal  would 
promote  the  efficiency  of  the  service. 

In  his  petition  for  review,  appellant 
asserted  that  the  presiding  official 
erred  in  not  ruling  on  his  motion  to 
dimiss  the  removal  action  for  the 
agency's  failure  to  respond  timely  to 
his  petition  for  appeal,  and  he  asserted 
that  the  penalty  of  removal  was  not 
warranted  and  that  the  removal  action 
was  motivated  by  retaliation. 

The  Board  granted  the  petition  for 
review  and  affirmed  the  initial 
decision.  The  Board  found  that  the 
agency's  untimely  response  did  not  deny 
appellant  his  right  to  a hearing  or 
prejudice  his  right  to  appeal.  The 


Board  found  appellant's  assertion  that 
his  removal  was  unwarranted  without 
merit  and  his  allegation  that  the 
removal  action  was  motivated  by 
retaliation,  without  substance. 


DCNAID  DANIELS  v. VETERANS 

ADMINISTRATION  (Docket  No  . 
PH07528010157) 

March  16,  1981 

Appellant  was  removed  from  his 
position  for  verbal  and  physical  abuse 
of  patients.  In  the  initial  decision, 
the  presiding  official  found  the  charge 
of  physical  abuse  supported  by  a 
preponderance  of  the  evidence,  but  found 
the  charge  of  verbal  abuse  to  be  so 
vague  as  to  constitute  harmful  error  and 
dismissed  it.  However,  the  presiding 
official  sustained  the  removal  based  on 
the  charge  of  physical  abuse,  finding 
that  appellant's  removal  would  promote 
the  efficiency  of  the  service. 

In  his  petition  for  review,  appellant 
asserted  that:  (1)  the  agency  thwarted 

his  effort  to  defend  himself  by  denying 
a request  for  certain  evidence;  (2)  the 
presiding  official  prevented  him  from 
having  effective  representation  by 
refusing  to  postpone  the  hearing  to 
enable  the  union  president  to  represent 
him;  and  (3)  the  charge  of  physical 
abuse  was  not  supported  by  a 
preponderance  of  the  evidence. 

The  Board  denied  the  petition  for 
review  and  noted  in  regard  to 
appellant's  allegations:  (1)  the 

evidence  requested  by  appellant  did  not 
exist  at  the  time  of  his  request,  and  he 
was  later  provided  with  the  evidence  and 
given  enough  time  to  examine  it:  (2)  the 
Board  found  that  the  presiding  official 
did  not  abuse  his  discretion  in  denying 
appellant's  request,  since  the  reason 
offered  for  it  was  inconvenience  and 
there  was  neither  a showing  of  undue 
hardship  nor  an  allegation  of  specific 
harm;  and  (3)  the  Board  said  it  will  not 
ordinarily  grant  a petition  to  review 
the  factual  determinations  of  a 
presiding  official  unless  that  petition 
presents  serious  evidentiary  questions. 
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and  while  there  is  conflicting  evidence 
in  this  case,  as  in  many  cases,  the 
Board  did  not  find  appellant's 
assertions  sufficient  to  disturb  the 
presiding  official's  factual 
determinations. 


COUMAN  H,  EAVIS  v.  VETERANS 
ADMINISTRATION  (Docket  No. 
AT075209276 ) 

March  16,  1981 

Appellant  was  removed  from  his 
position  for  reporting  for  duty  while 
under  the  influence  of  alcohol  and  for 
one  hour  absence  without  leave  (AWOL) 
on  the  same  date.  Appellant's  previous 
disciplinary  record  was  also  cited  in 
support  of  the  penalty  imposed. 

Appellant  did  not  deny  the  alleged 
charges  but  contended  that  the  action 
was  improper  because  the  agency  did  not 
provide  him  assistance  with  his  alcohol 
abuse  problem  and  that,  despite  this 
abuse,  he  performed  his  duties  without 
loss  of  efficiency.  In  the  initial 
decision,  the  presiding  official  found 
that,  contrary  to  appellant's 
assertions,  his  job  efficiency  had 
suffered,  and  he  affirmed  the  removal 
action  after  determining  that  the  agency 
had  satisfied  its  obligation  to  offer 
rehabilitative  assistance  to  appellant. 

The  Board  found  that  the  record 
clearly  supported  the  presiding 
official's  conclusions  and  said  that 
appellant's  allegations  were  without 
merit.  The  Board  also  found  that  in 
light  of  the  agency's  numerous  efforts 
to  assist  appellant,  the  agency  had 
complied  with  42  U.S.C.  4561. 
Accordingly,  the  Board  denied  the 
petition  for  review. 


CLYDE  L.  DINKINS  v.  O.S.  POSTAL 
SERVICE  (Docket  No.  NY075209094) 
March  9,  1981 

Appellant  was  demoted  from  his 
supervisory  position  based  on  the 
charges  of  deliberately  failing  to 
recognize  and  respond  to  duly 


constituted  postal  authority, 
insubordination,  and  failure  to  perform 
his  duties.  In  the  initial  decision, 
the  presiding  official  found  that 
appellant  failed  to  prove  his  defense 
that  his  demotion  was  in  reprisal  for 
whistleblowing,  and  sustained  the  agency 
action. 

in  his  petition  for  review,  appellant 
attempted  unsuccessfully  to:  (1)  argue 

harmful  procedural  error;  (2)  reargue 
the  merits  of  the  three  charges  that 
were  found  proven;  and  (3)  argue  that 
new  and  material  evidence,  not  in 
existence  earlier,  proved  reprisal. 

The  Board  granted  the  petitionfor 
review  in  accordance  with  this  opinion 
and  otherwise  denied  it.  The  initial 
decision  was  affirmed.  The  Board  said 
that  the  record  as  a whole  showed 
appellant  to  be  a recalcitrant  employee 
and  supported  the  presiding  official's 
conclusion  that  appellant  failed  to 
establish  retaliation  as  a motive  for 
the  demotion.  The  Board  noted  that 
under  these  circumstances,  whatever  the 
legitimacy  of  his  whistleblower 
activities,  they  could  not  shield  him 
from  discipline  for  proven  misconduct. 


JERRY  IAW  y.  DEPARTMENT  OP  TOE 
TREASORY,  INTERNAL  REVENUE  SERVICE 

( Docket  No  . AT 075209303  ) 

March  16,  198i 

Appellant,  a criminal  investigator, 
was  discharged  for  providing  false 
information  in  an  official  matter  and 
for  poor  performance.  In  the  initial 
decision,  the  presiding  official 
sustained  the  removal,  and, 
subsequently,  the  National  Treasury 
Employees  Union  (NTEU)  filed  a petition 
on  behalf  of  appellant  in  which  a number 
of  procedural  and  substantive  issues 
were  raised. 

In  the  petition,  appellant  reiterated 
an  argument,  previously  made  to  the 
presiding  official,  that  the  agency  had 
erroneously  denied  him  the  right  to 
representation  by  an  NTEU  attorney  when 
giving  an  oral  reply  to  the  proposed 
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action.  The  presiding  official 
concluded  that  the  denial  was  not 
erroneous  and,  even  if  it  was  error, 
appellant  failed  to  establish  harmful 
error.  The  Board  found  the  denial 
erroneous  but  agreed  the  error  was  not 
harmful.  The  Board  said  that  it  had 
addressed  the  issue  of  whether  a 
conflict  of  interest  exists  when  the 
NTEU  represented  a criminal  investigator 
of  the  IRS  in  proceedings  before  the 
Board  in  Sweeney  v.  Department  of 
the  Treasury,  MSPB  Docket  No.  M-80-1 
(1980).  The  Board  concluded  in 
Sweeney  that  IRS  had  failed  to 
establish  an  inherent  conflict  in  such 
cases  and  found  Sweeney  controlling 
in  this  case  even  though  the  attorney 
was  disqualified  from  representing 
appellant  at  the  oral  reply  and  not 
in  an  appeal  before  the  Board. 

Appellant  also  argued  that  the 
presiding  official  erroneously  denied  a 
motion  for  continuance.  The  Board  found 
no  abuse  of  discretion  on  the  part  of 
the  presiding  official  for  denying  the 
motion,  noting  that  appellant  had  not 
identified  a single  instance  wherein 
he  was  disadvantaged  in  either  the 
presentation  of  his  case  or  in 
examination  of  agency  witnesses. 

Appellant  also  argued  that  the  agency 
did  not  prove  that  he  had  intentionally 
provided  false  information  and 
questioned  whether  the  specifications  of 
poor  performance  supported  the  removal 
action.  The  Board  found  that  both 
charges  were  sustained  based  on  the 
total  evidence  and  affirmed  the  initial 
decision  as  modified. 

LENA  M.  MULLS  v.  DEPARTMENT  OF  THE 
AIRFORCE  (Docket  No.  CH07528010014 ) 
March  5,  1981 

The  Board  denied  appellant's  petition 
for  review  of  her  initial  decision  but 
addressed  appellant's  allegation  that 
the  presiding  official  improperly 
excluded  evidence  in  the  form  of  an 
injury  compensation  file  and  a portion 
of  the  Federal  Personnel  Manual  (FPM) 
in  making  his  decision. 


The  Board  said  that  the  presiding 
official  correctly  ruled  that 
information  contained  in  appellant's 
injury  compensation  file  was  not  a 
relevant  issue  of  appellant's  case. 

The  Board  also  noted  that  the 
presiding  official  took  notice  of,  and 
discussed  portions  of  the  FPM  that 
appellant  sought  to  introduce,  but 
finding  the  material  irrelevant  to  the 
matters  at  issue,  refused  to  accept 
it  into  evidence.  The  Board  said  that 
the  presiding  official  did  not  abuse 
his  authority  by  so  doing. 


T.TNBO  S.  RADFORD  V.  P.S.  POSTAL 
SERVICE  (Docket  No!  DA07 528010033) 
March  24,  1981 

Appellant  was  demoted  from  his 
position  due  to  alleged  unsatisfactory 
performance.  He  appealed  the  demotion, 
alleging  racial  discrimination.  In  the 
initial  decision,  the  presiding  official 
found  that:  (1)  appellant  failed  to 

establish  a pr  ima  i^e  case  of 
discrimination;  (2)  the  agency  had 
specified  a legitimate  nondiscriminatory 
reason  for  the  demotion;  and  (3) 
appellant  had  made  no  showing  of 
pretext. 

In  his  petition  for  review,  appellant: 

(1)  requested  the  Board  to  review 
specific  forms  used  in  his  section;  and 

(2)  contended  that  the  presiding 
official  failed  to  consider  testimony  of 
his  immediate  supervisor. 

The  Board  denied  the  petition  for 
review  because  it  did  not  meet  the 
criteria  for  review.  In  regard  to 
appellant's  first  contention,  the  Board 
found  that  the  forms  were  neither 
submitted  in  the  record  nor  attached  to 
the  petition  for  review,  and  the  Board 
said  that  the  forms  did  not  constitute 
new  and  material  evidence.  With  regard 
to  appellant's  second  contention,  the 
Board  found  no  showing  that  the 
presiding  official  failed  to  consider 
the  supervisor's  testimony. 
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JAMES  T.  WILSON  v.  DEPARTMENT  OF 
HEALTH  AND  HOMAN  SERVICES  (Docket 
No.  SL07528010023)  March  5,  1981 

The  agency  petitioned  for  review  of 
an  initial  decision  which  held  that 
appellant's  resignation  was  involun- 
tary. In  the  initial  decision,  the 
presiding  official  found  that  the 
release  to  appellant  of  an  unsigned  and 
undated  proposal  to  remove,  the  basis 
of  the  proposed  removal  action  being 
his  conviction  on  a felony  charge  of 
fraud  against  the  United  States  which 
conviction  was  subsequently  overturned, 
constituted  undue  duress  and  coercion. 
He  reasoned  that  receipt  of  the  docu- 
ment, under  circumstances  that  left  no 
doubt  that  it  was  genuine,  undoubtedly 
strongly  influenced  appellant's 
decision  to  resign.  He  found  the 
resignation  not  to  be  voluntary,  that 
it  constituted  an  adverse  action,  and 
reversed  the  constructive  removal 
achieved  through  resignation  by  reason 
that  the  agency  had  committed  harmful 
error  in  not  affording  appellant  the 
procedures  provided  in  5 U.S.C.  7513. 

The  Board  granted  the  petition  for 
review  and  reversed  the  initial 
decision.  The  Board  noted  in  Myslik 
v.  Veterans  Administration,  2 MSPB 
2?1,  242,  that  the  test  for  duress  is 
an  objective  one,  and  is  not  measured 
by  the  employee's  subjective  evaluation 
of  the  situation.  The  Board  reviewed 
the  record  and  concluded  that  the  facts 
of  the  case  supported  the  finding  that 
appellant's  resignation  reflected  his 
election  to  resign  rather  than  face 
the  prospect  of  adverse  action  by  the 
agency  upon  conclusion  of  his  trial. 

The  Board  based  its  decisions  on  its 
own  set  of  findings,  rather  than  those 
of  the  presiding  official,  determining 
that  the  proposal  to  remove  was  not 
authorized  and  that  appellant  did  not 
see  the  proposal  until  after  he 
submitted  his  resignation,  but  adding 
that  it  was  not  implying  that  the  result 
would  be  different  if  an  authorized 
proposal  to  remove  had  been  delivered 
prior  to  appellant's  tender  of  his 
resignation. 


WILLIAM  C.  WRIGHT  v.  DEPARTMBfT  OP 
ARMY  (Docket  No.  BN075209041) 
March  24,  1981 

Appellant  was  awarded  attorney  fees 
in  an  addendum  decision  after  the 
presiding  official  concluded  in  the 
initial  decision  that  the  agency's 
refusal  to  permit  appellant  to  work 
constituted  a suspension  of  more  than 
14  days,  and  that  its  failure  to  apply 
the  procedural  requirements  for 
effecting  an  adverse  action 
constitituted  harmful  error  requiring 
that  the  action  be  overturned. 

The  agency  petitioned  for  review  of 
the  award,  urging  that  it  was  not 
warranted  in  the  interest  of  justice, 
and  that  the  necessary  information  on 
the  pertinent  factors  to  be  considered 
in  determining  a reasonable  fee  had 
not  been  presented  to  the  Board. 

The  Board  found  that  the  presiding 
official  erroneously  concluded  that 
attorney  fees  were  warranted  in  the 
interest  of  justice  because  appellant 
was  the  prevailing  party.  The  Board 
noted  that  such  an  award  must  be  based 
on  more  than  mere  harmful  procedural 
error  and  said  that  the  presiding 
official's  finding  lacked  an  adequate 
analysis  of  the  requirements  for  an 
award  as  set  forth  in  previous  Board 
decisions.  See  Allen  v.  the 
U.S.  Postal  Service,  2 MSPB  582; 
0f Donnell  v.  Department  of  the 
Inter  ior~7  2 MSPB  604 ; and  Klfng* 
v.  Department  of  Justice,  2 MSPB  620. 

Accordingly,  the  Board  reversed  the 
addendum  decision  awarding  attorney 
fees. 


JURISDICTION 

CLINTON  HOPSON  v.  DEFENSE  LOGISTICS 
AGENCY  (Docket  No.  PH07528010223 ) 
March  31,  1981 

Appellant  had  appealed  a removal 
action  taken  by  the  agency,  but  prior  to 
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completion  of  the  hearing,  appellant 
and  the  agency  agreed  to  a settlement 
that  was  entered  in  the  record. 

Appellant  requested  that  the  Board 
review  his  case  because  of  alleged 
agency  non-compliance. 

The  Board  said  that  the  petition  for 
enforcement  of  the  settlement  agreement 
should  properly  have  been  filed  with 
the  field  office  pursuant  to  5 C.F.R. 
1201.181(a).  The  Board  found  that  since 
the  settlement  agreement  was 
incorporated  by  reference  into  the 
initial  decision,  it  had  jurisdiction 
to  enforce  the  agreement.  The  Board 
denied  the  request  without  prejudice 
to  either  party  to  file  a petition 
pursuant  to  5 C.F.R.  1201.181  with  the 
field  office. 

WADE  T.  RICHARDSON  v.  THE 
ENVIRONMENTAL  PROTECTION  AGENCY 

(Docket  No.  DC035109085) 
March  31,  1981 

Appellant  originally  appealed  his 
reassignment  to  a lower-graded  position 
in  lieu  of  separation  pursuant  to  a 
reduction  in  force  action,  but,  prior 
to  the  hearing,  the  parties  came  to 
terms  on  a settlement  agreement,  which 
was  entered  into  the  record.  The 
agreement  provided  the  agency's 
guarantee  that  a permanent,  full-time 
position  would  be  offered  appellant 
no  later  than  November  30,  1980.  The 
presiding  official  then  dismissed  the 
action  from  the  Board's  jurisdiction. 

Appellant  argued  in  his  petition  that 
the  agency  failed  to  comply  with  the 
terms  of  the  agreement  with  him  and 
had  imposed  new  conditions  not 
originally  in  the  agreement. 

The  Board  remanded  the  case  to  the 
field  office  for  compliance  proceedings 
consistent  with  5 C.F.R.  1201.181. 
The  Board  found  that  the  presiding 
official  erred  in  holding  that  the  Board 
lost  jurisdiction  of  the  matter  while 
concurrently  entering  the  settlement 
agreement  into  the  record.  The  Board 
clarified  the  issue  by  saying  that  if 


the  settlement  agreement  had  not  been 
made  a part  of  the  record  and  the 
appellant  had  withdrawn  his  appeal, 
it  would  have  lost  jurisdiction,  but 
once  the  parties'  agreement  was  accepted 
into  the  record,  the  Board  retained 
jurisdiction  to  enforce  the  terms  of 
the  settlement  agreement  in  the  same 
way  the  Board  retains  jurisdiction  to 
enforce  final  decision. 


PARTICULAR  EMPjQHfMF  CATEGORIES 

TBOTOY  F.  QMf,  CHAIRMAN, 

OCCUPATIONAL  SAFETY  AND  HEALTH  REVIEW 
OCmSSEl  v.  ROBERT  P.  WEIL, 

AIMINISTROTIVE  UN  JUDGE 

(Docket  No.  HQ120100029) 

March  16,  1981 


The  Chairman  of  the  Occupational 
Safety  and  Health  Review  Commission 
filed  a complaint  with  the  Board  against 
Administrative  Law  Judge  Robert  P.  Weil 
in  which  his  removal  was  requested  for 
inefficiency  in  the  performance  of  his 
duties.  The  parties  then  filed  a 
"Stipulation  of  Dismissal  without 
Prejudice  and  Joint  Motion."  Judge  John 
J.  McCarthy,  Administrative  Law  Judge, 
MSPB , recommended  acceptance  of  the 
Stipulation  of  Dismissal  and  denial  of 
the  Joint  Motion,  which  requested  that 
the  record  in  the  proceeding  be  sealed. 

The  Board  adopted  the  recommendation 
to  accept  the  Stipulation  of  Dismissal 
Without  Prejudice.  However,  the 
respondent  excepted  to  the 
recommendation  to  deny  the  Joint  Motion, 
arguing  that  the  recommendation  that  the 
record  of  the  proceeding  not  be  sealed 
was  based  on  an  inaccurate  premise  that 
there  was  a public  value  in  these 
records  remaining  unsealed.  The 
recommended  decision  clearly  and 
accurately  stated  that  public  policy 
does  not  favor  sealing  of  records  and 
that  the  burden  is  on  the  respondent  to 
demonstrate  why  the  record  should  have 
been  sealed. 
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The  Board  said  that  the  record 
disclosed  nothing  of  an  intimate, 
personal  nature  about  the  respondent, 
and  it  would  have  no  reason  not  to 
comply  with  requirements  of  disclosure 
under  the  Freedom  of  Information  Act. 
The  Board  also  said  that  respondent's 
argument  that  sealing  the  record  would 
avoid  improper  disclosure  in  the  future 
was  meritless.  Accordingly,  the 
Recommended  Decision  was  adopted,  the 
Stipulation  of  Dismissal  without 
Prejudice  was  accepted,  and  the  Joint 
Motion  was  denied. 


SOSAN  D.  POST  v.  OFFICE  OF  PERSONNEL 
MANAGEMENT  (Docket  No.  DC300A8010166) 
March  26,  1981 

The  United  States  District  Court  for 
the  District  of  Columbia,  at  a March  20, 
1981,  hearing  in  Susan  D.  Post  v.  Arch 
Ramsey,  et  al . , Civil  Action  No. 
80-3011,  orally  ordered  this  case 
remanded  to  the  Board  for  a decision  of 
the  merits  on  the  established  records 
within  30  days. 

Appellant  challenged  as  discriminatory 
the  application  of  an  Office  of 
Personnel  Managment  (OPM)  qualif i cat ion 
standard  for  the  GS-1670  Equipment 
Specialist  job  series  and  asserted  that 
the  Board  had  jurisdiction  under  5 
C.F.R.  300.104,  which  permits  an  appeal 
to  the  Board  by  "a  candidate  who 
believes  that  an  employment  practice 
which  was  applied  to  him  or  her  by  the 
Office  of  Personnel  Management  violates 
a basic  requirement  in  section  300.103." 

Prior  to  the  hearing  on  the  appeal, 
the  parties  entered  into  a stipulation 
that  left  at  issue  only  an  alleged 
violation  of  section  300.103(c),  which 
prohibits  unlawful  discrimination. 

In  the  initial  decision,  the  presiding 
official  dismissed  the  appeal  on  the 
ground  that  it  was  not  within  the 
appellate  jurisdiction  of  the  Board, 
apparently  on  the  ground  that  appeals 
alleging  discrimination  under  5 C.F.R. 
300.104(a)  are  not  included  in  the 


Board's  jurisdiction  under  5 U.S.C. 
7702.  The  Board  disagreed  and  found 
that  jurisdiction  to  adjudicate  this 
case  on  the  merits  properly  lies  with 
the  Board.  Accordingly,  the  initial 
decision  was  reversed,  the  appeal  was 
reopened  and  the  case  was  remanded  to 
the  presiding  official  for  a decision 
on  the  merits. 


RAYMOND  O.  THOMPSON  v.  U.S.  POSTAL 

SERVICE  (Docket  No.  DA0357Q9002) 

March  26,  1981 

Appellant's  application  for  restor- 
ation to  duty  following  his  recovery 
from  a compensable,  work-related  injury 
after  more  than  one  year  from  the  date 
on  which  his  compensation  began,  was 
denied.  In  the  initial  decision,  the 
presiding  official  ordered  that  appelant 
be  restored  to  his  former  position,  and 
awarded  attorney  fees.  The  agency 
petitioned  for  review  of  that 
decision. 

In  its  petition  for  review,  the  agency 
argued  that  the  presiding  official  erred 
in  three  respects-  (1)  he  failed  to 
consider  that  appellant  had  applied 
for  re-employment  four  months  after 
the  deadline  set  in  5 C.F.R.  ^53. 307; 
(2)  he  misinterpreted  the  meaning  of 
"priority  consideration"  that  the 
agency  gave  to  appellant's  application; 
and  (3)  he  incorrectly  concluded  that 
an  attorney  fees  award  was  warranted 
because  the  agency's  action  was  clearly 
without  merit.  The  Office  of  Personnel 
Management  intervened  and  filed  a brief 
relating  only  to  the  propriety  of  an 
award  of  attorney  fees. 

The  Board  granted  the  petition  for 
review,  vacated  the  initial  decision, 
and  remanded  the  case  to  the  field 
office  for  reconsideration.  The  Board 
rejected  the  agency's  timeliness  issue 
on  the  ground  that  it  was  not  presented 
first  to  the  presiding  official  and 
added  that  even  if  the  agency  had 
properly  raised  the  issue  in  the 
petition  for  review,  it  would  be  unjust 
to  deprive  appellant  of  priority 
consideration  simply  because  he  did 
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not  meet  a regulatory  deadline  about 
which  the  agency  failed  to  notify  him. 

The  Board  discussed  the  issue  of 
priority  consideration  at  length  and 
found  that  the  presiding  official  should 
have  considered  whether  the  agency’s 
reasons  for  not  offering  appellant  a 
position  were  consistent  with  the  Office 
of  Personnel  Management's  regulations, 
including  the  types  of  factors  that 
may  disqualify  an  applicant  for 
reemployment.  The  Board  further  found 
that  unsatisfactory  service  may  be 
deemed  a proper  disqualifying  factor 
under  the  following  circumstances : 
(1)  the  kind  of  work-related  behavior 
that  may  be  encompassed  by  that  factor 
must  be  limited  to  behavior  of  such 
a nature  as  to  warrant  disciplinary 
action;  (2)  the  agency  must  have  taken 
or  not  had  sufficient  time  to  take 
reasonably  prompt  action  against  such 
behavior;  and  (3)  the  incidence  of  the 
behavior  warranting  disciplinary  action 
must  have  been  not  long  pr  ior  to  the 
date  on  which  the  former  employee  began 
receiving  disability  compensation,  so  as 
to  indicate  that  the  former  employee 
had  not  reformed  or  improved  his  or 
her  behavior  with  respect  to  the 
performance  of  the  duties  of  his  or 
her  former  position. 

KTHARD  J.  WRIGHT  V.  UNITED  STATES 
SERVICE  (Docket  NoT  DC03538010009 ) 
March  26,  1981 

Appellant  petitioned  for  appeal  of 
an  agency  decision  that  allegedly  denied 
his  right  under  5 U.S.C.  8151(b)(2) 
to  priority  consideration  for 
restoration  to  duty.  In  the  inditial 
decision,  the  presiding  official  found 
that  appellant  had  been  accorded 
priority  consideration,  but  the  agency 
had  refused  restoration  based  on 
appellant's  poor  attendance  history. 

Appellant  petitioned  for  review  of 
the  initial  decision  and  requested  a 
new  hearing.  The  Board  granted  the 
petition  for  review,  vacated  the 
initial  decision  and  remanded  the  case 
to  the  field  office  for  reconsideration. 


The  Board  found  that  the  agency's 
denial  of  restoration  was  based  on 
disciplinary  actions  occurring 
approximately  two  or  more  years 
before  appellant's  removal  and  said 
that  no  consideration  had  been  given 
to  appellant's  performance  for  the 
period  between  the  dates  of  those 
actions  and  appellant's  removal.  The 
Board  noted  that  the  time  period  of 
2 years  appears  to  have  been  sufficient 
to  demonstrate  rehabilitation  as 
discussed  in  Raymond  O.  Thompson  v. 

U. S.  Postal  Service,  MSPB  Order  No. 

DA035399002  (1980),  and  as  required 

by  section  8 of  Article  XVI  of  the 
National  Agreement  between  the  Postal 
Service  and  the  signatory  unions. 

SEE  Joseph  M.  Giesler,  Jr.  v. 

Department  of  Transportation,  MSPB 
Order  No.  DE75990018  (1980). 

HEDOCTICNS  IN  FORCE 

AKDITH  M.  HORNE  and  WAYNE  W.  MILLER 

V.  INTERgCATE  COMMERCE  COMSSION 

(Docket  No.  DC  03518010067) 
March  24,  1981 

Appellants,  attorneys  who  occupy 
positions  in  the  excepted  service,  were 
reduced  in  grade  and  appealed  the 
action.  Appellants  contended  that  the 
demotions  were  involuntary  and  improper 
under  the  provisions  of  Chapter  75  and 
Chapter  43  of  Title  5 of  the  United 
States  Code. 

In  the  initial  decision,  the  presiding 
official  found  that  appellants,  as 
non-preference  eligibles  in  the  excepted 
service,  had  no  entitlement  to  appeal 
to  the  Board  from  demotions  under  5 
U.S.C.  7511(a)(1)(A)  and  5 U.S.C. 
4303(e),  but  found  that  such  employees 
have  a right  of  appeal  when  demotions 
result  from  reductions  in  force,  5 
C.F.R.  351.901,  which  was  the  case. 

In  their  petition  for  review, 
appellants  alleged  that  the  presiding 
official's  decision  was  based  on  an 
erroneous  interpretation  of  statute 
and  regulation  in:  (1)  adopting  the 

agency's  definition  of  their  competitive 
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areas  and  levels;  (2)  applying  the 
harmful  error  rule;  and  (3)  finding 
that  appellants  as  non-preference 
eligibles  in  the  excepted  service  had 
no  right  to  appeal  an  adverse  action. 

The  Board  said  that  its  review  of 
the  initial  decision  disclosed  no  error 
by  the  presiding  official.  In  regard 
to  appellants'  contentions,  the  Board 
said  that:  (1)  agencies  have  discretion 
in  the  organization  of  their  operations 
and  that  bona  fide  modification  of 
their  operations  will  be  upheld;  (2) 
because  appellants  had  no  assignment 
rights  pursuant  to  5 C.F.R.  351.703(a), 
the  presiding  official's  conclusion 
was  correct;  and  (3)  non-preference 
eligibles  do  not  have  appeal  rights 
to  the  Board  under  5 U.S.C. 
7511(a)(1)(A)  and  5 U.S.C.  4304(c). 

The  Board  found  that  appellants' 
petitions  did  not  meet  the  criteria 
for  review  since  the  arguments  raised 
by  appellants  in  their  petitions  were 
substantially  the  same  as  those  raised 
in  the  initial  decision.  The  petition 
for  review  was  denied. 


HARRY  W.  SHOCKED  v. FEDERAL 

COMUNICATIGNS  COMISSICN  (Docket 

No.  DC035109067 ) 

March  9,  1981 

Appellant  was  reduced  in  grade  as  a 
result  of  a reorganization  and  appealed 
the  action.  Appellant  contended  that: 

(1)  his  former  position  was  not  actually 
abolished,  and,  in  his  new  position, 
he  continued  to  perform  similar 
functions  of  his  former  position;  and 

(2)  his  former  position  was  abolished 
in  retaliation  for  testimony  he  had 
been  required  to  give  to  a Congressional 
committee  in  May  1972. 

In  the  initial  decision,  the  presiding 
official  in  regard  to  appellant's 
first  contention,  that  his  new  position 
was  not  the  successor  position  to  his 
abolished  position,  and  she  found 
insufficient  evidence  to  support 
appellant's  second  contention  that  the 
reduction  in  force  action  was  a 


subterfuge  to  abolish  his  position  and 
reduce  him  in  grade  because  of  his 
unfavorable  testimony. 

The  presiding  official,  in  making 
the  second  finding,  said  that  for 
appellant  to  prevail,  he  (appellant) 
would  have  had  to  show  the  agency's 
bad  faith  by  evidence  sufficient  to 
meet  the  " irrefragable  proof"  standard. 

The  Board  granted  the  petition  and 
considered  it  further  pursuant  to  5 
C.F.R.  1201.116.  The  Board  referenced 

Losure  v. Interstate  Commerce 

Commision,  2 MSPB  361 , and  discussed 
the  appropriateness  of  the  irrefragable 
proof  standard.  The  Board  found  that 
the  presiding  official  erred  in 
requiring  the  appellant  to  show  agency 
bad  faith  by  this  standard , and  that 
the  proper  standard  was  preponderance 
of  the  evidence.  The  Board  found  that 
the  agency  met  its  burden  of  proof 
regarding  the  nature  of  the 
reorganization,  and  that  appellant 
failed  to  meet  his  burden  in  proving 
that  his  position  was  abolished  in 
retaliation  for  his  testimony. 
Accordingly,  the  initial  decision  was 
affirmed . 

KmgagHT 

THOMAS  W.  DAVIES  v.  OFFICE  OF 
PERSONNEL  MANAGEMENT  (Docket  No. 

DE08318010069) 

March  24,  1981 

Appellant  appealed  a reconsideration 
decision  of  the  Office  of  Personnel 
Management  that  denied  his  election 
of  a reduced  retirement  annuity  with 
survivor  benefits  for  a new  spouse  whom 
he  married  after  his  retirement.  The 
Office  of  Personnel  Management  denied 
his  request  because  his  election  was 
untimely  under  5 U.S.C.  8339(j). 

The  Board  granted  the  petition  for 
review,  vacated  the  initial  decision 
in  its  findings  of  fact,  and  reversed  it 
in  its  decision  that  the  reconsideration 
decision  of  the  Office  of  Personnel 
Management  be  affirmed.  The  Board  said 
that  the  Office  of  Personnel  Managment's 
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failure  to  provide  appellant  timely 
notice  so  that  he  could  make  an 
effective  election  should  not  adversely 
affect  appellant,  and,  under  these 
circumstances,  an  exemption  might  be 
implied  to  the  election  requirements  of 
5 U.S.C.  8339(j)  in  order  to  effectuate 
the  obvious  Congressional  intent  that 


the  Office  of  Personnel  Management 
provide  annuitants  with  annual  actual 
notice  of  their  election  rights  so  that 
they  may  make  a timely  election  upon 
remarriage. 

The  Board  ordered  the  agency  to 
furnish  evidence  of  compliance. 
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OTHER  MARCH  ISSUANCES: 


THE  FOLLOWING  PETITKMS  FOR  REVIEW  WERE  DENIED: 

ADAMS,  Gloria  M.  v.  United  States  (Werriment  Printing  Office  (Docket  No. 
DC07528010079) 

AGIN,  Michael  F.  v.  Department  of  the  Navy  (Docket  No.  NY531D09025) 

BARBER,  John  W.  v.  Selective  Service  System  (Docket  No.  SF03518010106) 
BASINGER,  Frankie  J.  v.  Office  of  Personnel  Management  (Docket  No. 
DC831L09014) 

BATTAGLIA,  James  V.  v.  Department  of  Health  and  Human  Services  (Docket 
No.  NY531D09021) 

BOOKER,  Norman  G.  v.  United  States  Postal  Service  (Docket  No. 

SL07528010083) 

BOYD,  James  L.  v.  United  States  Department  of  the  Air  Force  (Docket  No. 
SL531D8010007) 

BOYD,  Roland  E.  v.  Office  of  Personnel  Managment  (Docket  No.  SL831L8010056 ) 
CASSADY,  John  P.  v.  Department  of  Justice  (Docket  No.  DA315H8010298) 

CLAY,  Mary  E.  v.  Veterans  Administration  (Docket  No.  AT075209287) 

CULLERTON,  Raymond  B.  v.  Office  of  Personnel  Management  (Docket  No. 
CH831L8010088) 

DAHL,  Leroy  v.  Department  of  Labor  (Docket  No.  CH07528010013) 

DEBOSE,  Alfonso  v.  Department  of  Agriculture  (Docket  No.  SE07528010024) 
DINKINS,  Thomas,  Jr.  v.  United  States  Postal  Service  (Docket  No. 
PH07528010138) 

EWELL,  Linwood  H.,  Jr.  v.  Office  of  Personnel  Management  (Docket  No. 
DA075209013) 

FLETCHER,  Don  R. , Dennis  A.  Lamont,  Leo  J.  Schott  v.  Department  of 
Transportation  (Docket  No.  DA07528010012) 

FUNK,  David  C.  v.  Small  Business  Administration  (Docket  No.  PH07528010179) 
FYOCK,  Merlin  E.  v.  Office  of  Personnel  Management  (Docket  No. 
PH831L8010199) 

GARCIA,  Edwin  v.  Department  of  the  Air  Force  (Docket  No.  NY075209160) 
GARTNER,  Cornelius  S.  v.  United  States  Postal  Service  (Docket  No. 
AT07528010152) 

GARVIN,  Susan  T.  v.  U.S.  Department  of  Agriculture  (Docket  No. 
DE315H8010094) 

GOODE,  Helen  E.  v.  Department  of  Health  and  Human  Services  (Docket  No. 
PH07528010323) 

GORDON,  Clifford  J.  v.  United  States  Postal  Service  (Docket  No. 
DC7528010243) 

GRAY,  Barry  D.  v.  United  States  Postal  Service  (Docket  No.  PH07528010260) 
GROLLMAN,  Robert  J.  v.  United  States  Postal  Service  (Docket  No. 
PH07528010137) 

LAMCNT,  Dennis  A.  (SEE  Fletcher) 

LEVERITT,  Charles  v.  Department  of  the  Air  Force  (Docket  No.  DA075209219) 
MENDEZ,  Maria  G.  v.  United  States  Army  (Docket  No.  SL34438010078) 

MCGUIRL,  James  F.  v.  Department  of  Justice  (Docket  No.  DC07528010106) 
MCKEEHAN,  John  B.  v.  United  States  Department  of  Agriculture  (Docket  No. 
DA075209267) 

MOREADITH,  William  H.  v.  Department  of  the  Army  (Docket  No.  AT075209286) 
MORSE,  Richard  F.  v.  Department  of  the  Army  (Docket  No.  AT075209280) 
PADILLA,  Eloy  D.  v.  Office  of  Personnel  Managment  (Docket  No.  RB083190029) 
PISKALDO,  Edward  J.  v.  Veterans  Administration  (Docket  No.  BN315HP010017) 
PRUITT,  Wayne  v.  Defense  Logistics  Agency  (Docket  No.  CH07 5299034) 

REYNOLDS,  Sam,  Jr.  v.  Department  of  Labor  (Docket  No.  SE0752R010019) 

SCHOTT,  Leo  J.  (SEE  Fletcher) 
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TELLER,  Kenneth  F.  v.  United  States  Postal  Service  (Docket  No. 
AT07528010004 ) 

TYNDALL,  Kenneth  v.  Department  of  the  Navy  (Docket  No.  AT07528010053) 


THE  FOUJQWING  CASE  WAS  REMANDED  TO  THE  FIELD  OFFICE: 

WRIGHT,  Leroy  v.  Department  of  Health  and  Human  Services,  Social  Security 
Administration  (Docket  No.  PH075209140) 


TOE  FOLLOWING  PETITKU  FOR  REVIEW  WAS  AFFIRMED: 

PETERS,  George  W.  v.  Department  of  the  Navy  (Docket  No.  DC035109077) 


THE  FOLLOWING  PETTHCMS  FDR  REVIEW  WERE  DISMISSED: 

METSKER,  William  M.  v.  Department  of  Defense  (Docket  No.  DC07528010039) 
RIDDICK,  Clarence  B.  v.  Office  of  Personnel  Management  (Docket  No. 
PH831L8010267) 


TOE  FOLLOWING  REQUEST  TO  REOPEN  AND  RBCCNSIDER  A CASE  WAS  DENIED: 

BARRERA,  Armante  V.  v.  Office  ofPersonnel  Management '"(Docket  No." 
SF083109008) 


THE  AGENCIES  WERE  AFFORDED  AN  OPPORTUNITY  TO  SUBMIT  SUPPLEM0TTAL  BRIEFS 
IN  TOE  FOLLOWING  CASES: 

CEAE?EST,  Daniel  /"Bruce  Brown , Jeffrey  Otherson  v.  Department  of  Justice 
(Docket  No.  SF075209127 ) 

BROWN,  Bruce  (SEE  Charest) 

MARTIN,  Harold  W.  v.  Department  of  Treasury  (Docket  No.  SF075209127) 
OTHERSON,  Jeffrey  (SEE  Charest) 


THE  BOARD  ORDERED  THE  OFFICE  OF  PERSONNEL  MANGEMENT  TO  SUBMIT  A RESPONSE 
IN  THE  FOLLOWING  CASE: 

LAWRENCE,  Robert  V.  v.  Department  of  the  Army  (DE075299033) 


IN  TOE  FOLLOWING  CASE,  APPELLANT  WAS  ORDERED  TO  SHOW  CAUSE: 

CIRCLE*)  Sherwin  L. , Appellant  v.  Office  of  Personnel' Management,  Respondent 
(Docket  No.  DA831L09012) 

TOE  BOARD  ORDERED  THE  OFFICE  OF  PERSONNEL  MANAGEMENT  TO  RESPOND  TO 
INTERROGATORIES  IN  THE  FOLLOWING  CASE: 

NATIONAL  TREASURY  EMPLOYEES  UNION,  Petitioner  v.  Acting  Director,  Office 
of  Personnel  Management,  Respondent  (Docket  No.  HQ120500006) 


THE  BOARD  GRANTED  A MOTION  TO  INTERVBffi  IN  THE  FOLLOWING  CASE; 

BENALLY,  Mary  Ann  v.  Bureau  of  Indian  Affairs  (Docket  No."  DA03518010094) 


TOE  BOARD  GRANTED  REQUEST  TO  FTL£  AMICUS  CURIAE  BRIEFS  IN  TOE  FOLLOWING 
CASE; 

COFFIELD,  Charles  v.  Department  of  Labor  (Docket  No.  HQ120800009) 
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THE  BOARD  ORDERED  THE  OFFICE  OF  THE  SPECIAL  COONSEL  AND  TOE  OFFICE  OP 
PERSONNEL  MANAGEHEOT  TO  FILE  BRIEFS  IN  THE  FOLLOWING  CASE: 

SIMS,  Nathaniel v. District  of  Columbia  Government  (Docket  No.  F1831) 


THE  BOARD  ENLARGED  THE  TIME  FOR  SUBMISSION  OF  BRIEFS  IN  TOE  FOLLOWING 
CASE: 

NATIONAL  TREASURY  EMPLOYEES  UNION,  Petitioner  v.  Acting  Director,  Office 
of  Personnel  Management,  Respondent  (Docket  No.  HQ120500006) 


THE  FOLLOWING  ERRATA  WERE  ISSOH): 

EWELL,  Linwood  H.,  Jr.  v.  Office  of  Personnel  Management  (Docket  No. 
NY831L8010168) 

WHITFIELD,  John  H.  v.  U.S.  Postal  Service  (Docket  No.  AT03530900F ) 


THE  FOLLOWING  ACTIONS  INVOLVED  THE  ACTING  SPECIAL  COONSEL - 

(NOTE:  Each  listing  may  represent 'more  than  one  action) 

ACTING  SPECIAL  COUNSEL  v.  Department  of  the  Army  (Hoehle,  David  P.)  (Docket 
No.  HQI2088110002) 

ACTING  SPECIAL  COUNSEL  v.  Department  of  the  Army  (Mortensen,  Jewel  M.) 
(Docket  No.  HQ12068110017) 

ACTING  SPECIAL  COUNSEL  v.  George  H.  Farrow,  Sr.  (Docket  No.  HQ1206000305) 
ACTING  SPECIAL  COUNSEL  v.  Department  of  Labor  (Docket  No.  H0120800009) 
ACTING  SPECIAL  COUNSEL  v.  Berton  E.  Owens  (Docket  No.  H0120600033) 

ACTING  SPECIAL  COUNSEL  v.  Small  Business  Administration  (Sullivan, 

Paul  D.  (Docket  No.  HQ12068110006 ) 

ACTING  SPECIAL  COUNSEL  v.  Robert  H.  Smith,  Jr.  (Docket  No.  HQ120600034 ) 
ACTING  SPECIAL  COUNSEL  v.  Department  of  State  (Rohrmann,  Edward  A.)  (Docket 
No.  HQ12068110004) 


-13- 


FOR  YOUR  INFORMATION. 


DIGEST 

The  DIGEST  is  a monthly  publication 
containing  summaries  of  Board  orders  and 
a list  of  other  Board  orders  and 
issuances.  It  is  available  from  the 
Superintendent  of  Documents  on  either  a 
subscription  or  single  issue  basis.  The 
price  for  a subscription  is  $13  per  year; 
($16.25  outside  the  United  States). 
Single  issues  are  also  available  at  a 
price  of  $1.75  per  issue;  ($2.25  outside 
the  United  States)  . Please  address 
subscription  or  purchase  inquiries  to: 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington, 
D.C.  20402. 


PUBLISHED  BOARD  DECISIONS  AND  INDEX 

Decisions  of  the  United  States  Merit 
Systans  Protection  Board  (Volumes  I and 
II)  and  Index  to  Decisions  of  the  United 
States  Merit  Systems  Protection  Board  are 
available  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402  at  $27  for 
the  three-volume  set;  Stock  No. 
062-000-00002-3.  Covering  the  period  of 
January  11,  1979,  through  July  22,  1980, 
these  volumes  consist  of  final  actions 
taken  by  the  Board  after  the  issuance  of 
an  initial  decision  in  an  appeal  from  an 
agency  action,  Board  actions  in  cases 
where  it  has  original  jurisdiction,  and 
precedential  interlocutory  actions.  In 
most  cases,  the  preceding  initial  or 
recoimended  decision  is  included.  The 
cases  are  indexed  in  the  accompanying 
multi-part  index  volume. 


INITIAL  DECISIONS 

Initial  decisions  made  in  the  field 
offices  are  available  on  microfiche.  The 
microfiche  and  its  indexes  may  be  viewed 
at  any  of  the  Board's  field  offices  or  in 
the  library  at  the  Board's  central 
office.  To  subscribe  to  the  microfiche 
"Federal  Employee  Appeals  Decisions"  at 
$150  per  year  for  microfiche  and  index, 
contact  the  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  VA  22161. 


BOARD  ORDERS 

All  Board  orders,  opinions  and  indexes 
may  be  viewed  at  the  Board's  central 
office.  Copies  of  individual  decisions 
may  be  obtained  by  sending  a written 
request  to  the  Office  of  the  Secretary, 
Room  220,  1717  H Street,  NW. , Washington, 
D.C.,  20419.  Requests  should  include 
appellant's  name,  docket  number  and  date 
of  the  decision. 


The  DIGEST  is  produced  in  the  Office  of  the  Secretary 

Secretary:  Robert  E Taylor 
Executive  Editor:  Ada  Kimsey 
Managing  Editor/Designer:  Elizabeth  Principe 
Legal  Reviewer:  Frederick  G Seelman,  Jr. 

Office  of  General  Counsel 
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DEFINITIONS 


These  definitions  are  provided  for  clarification  purposes  only  and  are 
not  intended  to  convey  the  strict  legal  meaning  of  the  term. 

Deciding  Official  - the  official  who  renders  the  agency's  decision. 

Field  Office  - the  Board  office  authorized  to  receive  appeals  from  the  area 
where  the  appellant's  duty  station  was  located  when  the  agency  action  was 
taken;  there  are  11  MSPB  field  offices. 

Initial  Decision  - the  field  office  decision  made  by  the  presiding  official 
in  response  to  the  petition  for  appeal.  The  initial  decision  becomes  final 
in  35  days  unless  a petition  for  review  is  filed  with  the  Board  and 
granted.  In  that  case,  the  Board's  decision  becomes  the  final  decision.  If 
the  petition  for  review  is  denied,  the  initial  decision  becomes  final  five 
days  after  the  issuance  of  the  denial. 

Petition  for  Appeal  - the  request  filed  with  a Board  field  office  for  review 
of  an  agency  action. 

Petition  for  Review  - the  request  filed  with  the  three-member  Board  in 
Washington,  D.C.,  for  review  of  an  initial  decision  of  a presiding  official. 

Presiding  Official  - any  person  designated  by  the  Board  to  preside  over  any 
hearing  or  to  make  a decision  on  the  record.  The  presiding  official 
referred  to  in  the  DIGEST  summaries  is  usually  a Board  field  office 
official  designated  by  the  Board  to  perform  these  duties. 

Proposing  Official  - the  agency  official  who  initiates  an  action  to  be  taken 
against  an  employee. 
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